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CONDOMINIUM LIENS:
WHICH COMES FIRST . ...

MORTGAGES OR
COMMON CHARGES?

In these economic times, condo-
minium boards of managers are increas-
ingly faced with situations in which unit
owners default on both their common
charges and mortgage installments. Board
members want to know that they have
taken every practical step to protect
their interest in, and to collect, common
charges.

The New York Condominium Act
provides that the Board has a lien for
unpaid common charges and that this
lien takes priority over all other liens
except only (i) real estate (and, where
applicable, school and special district)
taxes, and (ii) sums unpaid on a first
mortgage of record or on a subordinate
mortgage of record by certain state
agencies! The condominium’s lien, then,
is superior to other liens, including a
previously recorded second mortgage
and most “credit line” type mortgages?

In order to make the condominium lien
effective it is necessary to file a ““Notice
of Lien” against the delinquent unit The
filing provides notice to third parties that
the unit owner was not current in
payment of his common charges. There
is little reason not to file such Notices of
Lien promptly, especially since most
condominium by-laws provide that the

cost of doing so, including reasonable
attorney’s fees, must be paid by the
delinquent unit owner.

Foreclosure proceedings are most
effective in cases where there is no default
in the first mortgage and taxes. In such
cases when the owner’s equity in the unit
is substantial, there is little reason for
pause since the legal fees and costs
(which may be in the $4,000 range) are
recoverable if the foreclosure sale brings
in sufficient money.

In a depressed market lower real estate
values may reduce the unit owner’s equity
to a point where there is little or nothing
left when deducting the balance due
under the first mortgage and taxes. In such
cases, recovery of the past-due common
charges and the expenses of foreclosure
cannot be assured. Careful economic
analysis and consideration of alternatives
to foreclosure proceedings is therefore
required. The Board should never throw
good money after bad. Some of the
alternatives are:

1. Continue efforts to induce the unit
owner to pay voluntarily. The Board
may offer deferred payment terms,
conditional upon the giving of addi-
tional security, such as a third party
guaranty, or a confession of
judgment to be held in escrow.
Special assessments can be imposed
by boards or unit owners upon late
payers. If the by-laws permit, these
can include (i) interest assessment at
the highest legal rates? (ii) reasonable
late charges, and (iii) reasonable
attorney's fees.

Some associations post the names
of delinquents on the bulletin board >
This practice has significant risks and
should be evaluated from legal and
social points of view.



Advising the unit holders’ mortgage
holders of their borrowers” default in
common charges has also proven
helpful. In several cases the
mortgagees have pressured their
borrowers to keep current on
common charges.

In cases of flagrant or repeated
defaults by a unit owner he may be
required by the Board (under
appropriate by-laws or pressured by
threat of foreclosure) to post a
security deposit or bond to assure
future payments of common charges
and assessments®

Amending by-laws to provide that
the delinquent unit owner must pay
the next 12 months’ common
charges in advance may also prove
an effective remedy. It does not
appear to have been litigated in New
York for condominiums, and would
probably be subject to court
challenge, but there is no apparent
legal reason for the courts not to
enforce this remedy. It has been
approved in landlord-tenant cases”

. Institute a legal action against the
unit owner, seeking a money judg-
ment for unpaid common charges.
This action is independent of fore-
closure proceedings and can be
brought on without waiving the lien®
One difficulty in this procedure is
updating the amount of the
requested judgment to include
charges becoming due after the
action has started. This procedure is
less costly than foreclosure, and may
result in a money judgment. The
judgment, in turn, may be
enforceable by wage garnishment
and attachment of other assets of the
unit owner, including his right to

receive rental from a tenant in the
unit and By levy upon the unit
owner’'s non-exempt personal
property located on the premises or
elsewhere.

. Await the sale of the unit. If, while he

is in default, the unit owner secures
a buyer, the law® and most
condominium by-laws, require
arrears in common charges to be
paid from the proceeds of the sale or
by the buyer. The buyer will want
clear and insurable title. Standard
contracts of sale also provide that
common charges can be satisfied out
of the proceeds of the sale.

4. Await the instituting of foreclosure

proceedings by a priority lienor,
typically a first mortgage holder, and
appear in those proceedings. In such
cases, the condominium'’s lien
would be paid out of the surplus
money, if any, realized by the
foreclosure sale after payment of all
liens of higher priority and the
expenses of the foreclosure?

While some cases hold that the
purchaser of a condominium
apartment at a foreclosure sale may
take title only subject to the obli-
gation to pay unpaid common
charges! other cases hold that
allowing the lien for unpaid
common charges to survive the fore-
closure (and thus to be collectible
from the purchaser at a foreclosure
sale) improperly impinges upon the
superior lien of the first mortgage.
Survival of the lien for common
charges would reduce the likelihood
of a bidder satisfying the mortgage.
It would make the lien for common
charges superior to that of a first
mortgage.'?



The resolution of the law on this
issue must await appellate decisions
or new statutes. To satisfy the
demands of lenders and facilitate the
financing of sales, some sponsors
have inserted clauses in con-
dominium declarations and by-laws
which exempt purchases at
foreclosure sales from an obligation
to pay common charges previously
accrued. The ultimate resolution of
any case on the subject of priorities
may well depend upon the wording
of these condominium documents.

. Purchase the unit, either at a fore-
closure sale or by negotiating with
the first mortgagee, possibly in a
reduced amount, take title and rent
or sell the apartment.
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In choosing any of these altern-
atives, prior consultation with legal
counsel knowledgeable in such mat-
ters is desirable, for the law on.this
point is constantly changing.
Moreover, it is becoming increasing-
ly common for the unitownerto file
a bankruptcy petition. Such a filing
results in a stay of enforcement pro-
ceedings and gives rise to other con-
siderations too complex to be con-
sidered here.

Prompt action is important. Each
month that arrears remain unpaid in-
creases not only the arrearage in
common charges, but in mortgage
principal and interest installments
and taxes. The combination makes
resolution more difficult.
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